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a'sarifeeaispfoa
Arising out of Order-In-Original No. 05/AC/DEMAND/17-18 Dated: 31/08/2017
issued by: Assistant Commissioner Central Excise (Div-I), Ahmedabad-II

3-14"tclctidi/~klctl&l 'cfiT crm=r ~ 'C@T (Name & Address of the Appellant/Respondent)

Mis Encore Natural Polymers Pvt Ltd

are rf@a sr 3r4 3er 3rials 3era cfi«TI" t or a s 3rr # 4fa zqnfenfr #a. .:, .

sa az&a 3@art at 3r4tar zr grharur 3ar I[a# #aT & ]
Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as

the one may be ~gainst such order, to the appropriate authority in the following way:

3iRti~ q;r~e:rur 3ITTf&ai:
Revision application to Government of India:

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(@7) z4fm Rt tf #m i ss zt@ arm fa# sisrar z 3-w<l cfil{@oi at m fcl:im
sisra raaisranmm sra sir at, m fa@raisa zn m at 'tlW '%" fcl:im cf>l{@<A

at m fcl:im~ at mm~~~ c.°Riai ~ m I.:,

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse



(c)

---2---

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. ~

~~cb"r~~ cB". ~"l"@f,'l" cB" -~ "GIT ~~~ cBl" ~ t3" 3ITT" ~-~ "GIT ~
arrgRu ya1fa rga, rft cB" &Rf i:rrfur err. x=r:m· "CR <IT mcf "If fcrro~ (-.=f.2) 1998
mxr 109 &RT~- fcp-q ~ m,

#

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ~~~~- (3m) Pli!il-llc!e1"i. 2001 tB" R<R g tB" 3R11IB R1Plf4cc Tua in gy- at ufii
, )fa om#i uRa mar ha finft l=JRf cB" 'lfrm ~-~ ~ 3m ~- cBl" err-err
#Ri TrUfa 3mr4a fa5ururr lR1 sr# rr arr g. qr grgff # siafa err s-z i
~"CJfl- cB" 'T@Ff cB" ~ cB" W2T €jar- arar #t ,Ra ft z)ft a1fey

The above application shall be made in duplicate in Form No. EA-8 as specified· under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy ofTR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) . ~ ~, cB" W2l Gigi viva van ya Gal4 ua za '3W cpl, m at q21 200/- pt 4la
8l ug a#ht Graf icraav alaa snr st ID 1000/- cBl" m~ cBl" ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

tr gyca, ah sair ye vi haraar9tr naff@raw #R r9G
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(@) ala sn re 3pf@rf1, 1944 #t arr 35-4/as-z # 3iasfa
Under Sectio'n 358/ 35E of CEA, 1944 an appeal lies to :-
avffaar cuian a viif@err ft mm fl zyea, tragc gi hara 3r4arr nrnervr
cBl" fcrilcr~~~ -.=f. 3. 3TR. • gm, { f4cal al ya

0

(a)

(b)

(2)

the special qench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K P1:1ram, New Delhi-1 in all matters relating to classification valuation and.

\icRJl°clRs!ct ~ 2 (1) cJ) "If ~ -~- cB" 3@TcIT cBl" 3fr«a, sftt # v4ta zgea5,z
Una zgea vi hara srf#trnrnf@raw (Rrez) 6 ufga 2#ta 4)f8at, srenrat i sit-2o, q
~131R-c!cfo1 cf51-41\'3□-s, i'rmofr -~. ¢Jl3l-Jctldllct.:....s80016.

To the west regional ben_ch of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal. Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

~ ~ ~ (3m) Pli!il-llcJe11, 2001: cBl" mxr s cB" 3RflIB WP-r ~-"II-3 "If mmr fcITTl 3l¥JN
a7fl4tr nnf@rail6t ·{ arfl Res sr@ha fsg ·r; 3rat at "'cfN~- x-rf%ct" ul6T~~
~ 1WT, GlfM cBl" T-fT1f 3ITT WITTlT ·Tur 5if+T; 5 GIT IT '3W 'cpl, tf cfITT ~ 1 ooo/- ffl~
m.fi I sfu zyca #t air, nits st 1TT<T :· 3TR WITTlT ·rnr if3t q; 5 Garr IT 50 C'fR¥,;,-aci,·.:trc1T
~ 5000/-m~ m.fi I :ul6T~~ cBl" · l=fflT, GllM cBl" 1=fllT 3TR WITTfT 7T<IT~~, 50-' ·. ::;.
arr znrt vnrr & asi sq; 1oooo/-# 3srft itft1 at pt srzra &fir a •%
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(5)

:' :. ±

l ~"<Sllfcl-ici ~~(~ xi)q if "fl1fl:l" c#I" "Gfr41 "<:IB ~,-~ ":{'4Ff *M .:rffem '<il4G!Plcb aT?r * ~ c#I"
WW q;-y "ITT "GfITTa Inf@rawat ft fer ? I . .

The appeal to the Appellate Tribupal sball be filed in;i'_quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and · shall - be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty / pen'alty I demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a .branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

znf? gma i a{ er rzii arhritr i r@ta qe sir fg #la ar 4Tarrrfaan faur ulr alReg g7 rzra ™ g; st fa frat rd) rf h au a fv renRerf rat#ta
urznf@raw at va 3r@la znr #tn val ht ya mar fhar utar.&
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner. not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/~ for each.

arzaraa zgcn; arf@fr 497o rem vigi@er at~-1 * 3Wm f;i-mfu:r fcl,q ~ '3cm.~ <TT
q 3rer zuerifenffvft qf@rat a an?r r@ta #t v uf 1:1'{ x'l.6.50 tffi cl7l -=llllllC'lll ~
feae am star af; t

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 .as amended.

gr 3i if@rmat at firaar Pait at ·3lR «t. eat anaoff faat Gar & ui ft#t zyca,
a4ht snaa zyea vi hara 3rflta +qnrfrawr (arfR@fer) F1lJll, 1982 if~- t I . ·

Attention in invited to the rules covering these and. other related matter contended in tlie
Customs, Excise.& Service Tax Appellate Tribunal (Procedure) Rules, 1982~

(6) vfar ze, eta saraa gca ya ata 3r4hr +nznf@raw (Rrb), IR srftl #aa #
~;i:im (Demand)~ ey (Penalty) qr i0%a srmr aar 3ffarfk I rifr, 3ff@raa qaGr 1o mils
~ % · !(Section · 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

kc4tzar3n era3itarah 3iaafa, snf@astar "aacr#iar"(Duty Demanded) 
(i) (Section)m 11Dha fffRa inf?r;
(ii) frzrara±rdz 3fez#ru;

_L,, (ii) tr&dz#eeeritaer 6 4aaerfa.
¢ ~ qa-~ 1l>ffi@'3ftfrn' 'Jf~tlctc1'11'T~aer;rr#, 3r4tr' rfac av#afra sr{afarark." . " ..:, . "

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

· pre.,deposit is a mandatory condition ;for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act;· 1944, Section 83 & Section 86 of the FinanceAct, 1994)

Under Central Excise and :service Tax, "Duty demanded" shall include:
· (i) amount determined under Section 11 D; ·

(ii) amount of erroneous Ce,nvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zcf ,gs srrr c); fr 3rflr nf@raw #mar szi area armrr ~~ m avg faafa t a wr -~
·'a'ft: ~~ t' 10% rar r sit szi ha avs aaiR@a zt aa eras t' 10% aprarar 'tJ'{ cfi'I' .;rr ~ ~I.

In view of above,_an appeal agai~st this order shall lie before the Tribunal on payment of 10~-----·
of the duty demanded where duty, or duty an'd penalty are in dispute, or penalty, where p,enaity 7
alone is in dispute." , .::...."~;,.,,~··{,,
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ORDER-IN-APPEAL

M/s Encore Natural Polymers Pvt. Ltd., Plot No. 227 / 233 G.I.D.C., Naroda,
Ahmedabad - 382330 (hereinafter referred to as 'the appellant') is engaged in the

manufacture and sale of Guar and Natural Gum derivatives falling under Chapter

13023230 of the first schedule to the Central Excise Tariff Act, 1985 9CETA, 1985). The

appellant has filed an appeal against Order-in-original No.05/AC/DEMAND/17-18

dated 31/08/2017 (hereinafter referred to as the impugned order) passed by Assistant

Commissioner, Central Excise & CGST, Division-I, Ahmedabad North (hereinafter

referred to as 'the adjudicating authority') confirming interest under Rule 14 of the

Cenvat Credit Rules, 2004 (CCR, 2004) read with Section 11AA of Central Excise Act,

1944 (CEA, 1944) on an amount of Rs.54,678/- reversed by the appellant without

protest being CENVAT credit on input service and imposing penalty of Rs.54,678/- on

the appellant under Section 11AC(1)(e) of CEA, 1944

2. Being aggrieved by the impugned orders, the appellant has preferred the instant

appeal mainly on the following grounds:

i. Unless there is demand for credit, there cannot be any question of interest or
penalty. The audit party had made the appellant reverse the credit. The inclusive
part of the definition clearly covers the services relating to modernization,
renovation or repairs of factory, which would include both the water tank and
pump room. As regards the credit of input service for construction of water tank
and pump room, it is covered under the definition of input service. The appellant
relies on Collector of CE vs Solaris Chemtech Ltd. -- 2007 (214) ELT 481 (S.C.)
Flex Engineering Ltd. - 2012 (276) ELT 153 (SC) Flex Engineering Ltd. the
exclusion portion applies to works contract service. In the present case, the
services are only construction services and not work contract services. The
matter is barred by limitation and penalty under Section 11AC cannot be
imposed.

3. Personal hearing in the matter of the instant appeal and another appeal filed by
the appellant against Order-in-original No.06to07/AC/DEMAND/17-18 dated 31/08/ was
held on 23/01/2018 attended by Shri S.J. Vyas, Advocate. The learned Advocate
reiterated the grounds of appeal. He also made additional written submissions in. The
submissions as follows: ·

1) The appellant has submitted in the additional submissions that the input service
credit in respect of construction of water tank and pump room as well as export
inspection agency service was admissible but was reversed as per audit
objection through without interest and penalty. When the demand is not raised or
confirmed, question of interest or penalty does not arise.

4. I have carefully gone through the facts of the case on records and submissions

made by the appellant in the grounds of appeal.

5. The disputed issue in the instant appeal with regards to levy of interest and

imposition of penalty. The appellant had reversed the impugned credit involved in the--.ca far
matter without lodging any protest. Further, the appellant had never filed an ,refund+c,%$$" ".4
claim for the impugned CENVAT credit amount. Thus the reversal has to be treated as ; %
voluntary and on own volltion. Therefore, the levy of interest and imposition~--~na~ );
asthe natural corollary Is sustainable and Is hereby upheld. There 1s no q~es;tj~~~- J}'<

0
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'limitation as far as the levy of interest and imposition of penalty under Rule 14 and Rule

15 of CCR, 2004 read with Sectioiif1AA / AB and Sectfori·'11AC of CEA, 1944 are
concerned. The appeal is rejected.

6. 3r4tsaraarr aa#r are sr4hita Gszr7 3qtaa tat far smar?t
The appeal filed by the appellant stands disposed of in the above terms. , J1

?__
(3mr ia)

3il<jcfd' (~-~)

Date: 1'\ I O l / 2018

t«#ta
Superintendent (Appeals-I)
Central Excise, Ahmedabad.

ByR.P.A.D.
To

1) M/s Encore Natural Polymers Pvt. Ltd.
Plot No.227/233 G.I.D.C. Naroda,
Ahmedabad - 382 330.

Copy to:
7

0

1. The Chief Commissioner of C.G.S.T., Ahmedabad.
2. The Commissioner of C.G.S.T., Ahmedabad North.
3. The Additional Commissioner, C.G.S.T.(System), Ahmedabad North.
4. The Deputy Commissioner, C.G.S.T. Division: I, Ahmedabad North.
5.Guard File.
6. P.A.
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